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LEGAL Opinions,	a	Nevada Business 

Magazine feature	for	the	past	seven	years,	

is	a	compilation	of	expert	knowledge	on	

a	variety	of	topics.	Written	by	attorneys,	

all	of	whom	are	highly	educated	on	their	

featured	topic,	this	special	report	is	a	one-

stop	resource	for	executives.	

	
Articles	in	the	2018	edition	of	Legal	

Opinions	range	from	marijuana	to	private	

equity	and	healthcare.	Each	provides	

business	leaders	with	a	glimpse	into	

complex	legal	issues.	
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Alicia
Ashcraft

Ashcraft & Barr, www.ashcraftbarr.com

	 In	last	year’s	“Legal	Opinions”	section	of	Nevada Business Maga-

zine,	we	made	three	predictions	about	Nevada’s	marijuana	industry.	

We	re-visit	those	predictions	in	this	article	to	see	how	well	our	prog-

nostication	powers	fared.

 Prediction No. 1: More publicly traded Canadian Investors 

 Last	year,	we	predicted	that	the	Nevada	marijuana	market	would	

see	an	influx	in	publicly-traded	Canadian	investments.	This	forecast	

has	come	to	fruition	with	a	rush	of	public	companies	trading	on	the	

Canadian	Stock	Exchange	acquiring	Nevada	marijuana	businesses	in	

2018.	Prediction	Grade:	A+

 2018 Prediction No. 2: Tighter Regulatory Control

	 	Last	year,	we	foresaw	tighter	regulatory	control	of	Nevada’s	mari-

juana	industry	as	the	regulators	moved	to	the	Department	of	Taxation.	

This	one	also	came	true.	The	Department	of	Taxation	has	begun	ex-

ceptionally	robust	regulation	of	the	industry.	Prediction	Grade:	A+

 2018 Prediction No. 3: More Entrepreneurial Opportunities

	 We	forecasted	more	indirect	entrepreneurial	opportunities	for	

those	in	the	marijuana	space—opportunities	like	security	servic-

es,	delivery	services,	and	software	development.	This	prediction	

faltered	a	bit.	Entrepreneurial	opportunities	still	exist	around	the	

cannabis	industry,	but	there	has	not	been	a	revolutionary	prolif-

eration.	Prediction	Grade:	B-

	 Because	we	have	not	learned	our	lesson	from	last	year’s	forecasts,	

we	make	some	new,	legal	predictions	for	2019.

 2019 Prediction No. 1:	Cannabis Control Commission 

	 Currently,	marijuana	in	Nevada	is	regulated	by	the	Department	of	

Taxation.	The	Department	of	Taxation	 is	a	“generalist”	department,	

not	geared	toward	regulating	any	one,	particular	industry.	Marijuana	

is	 an	 esoteric	 subject.	 A	maturing	 and	 growing	 industry	 demands	

more	specialized	regulators.	Thus,	in	the	2019	Legislative	Session,	we	

predict	that	the	Nevada	Legislature	will	consider	creating	an	indepen-

dent	commission	to	regulate	cannabis.	This	type	of	structure	would	

be	similar	to	the	Nevada	Gaming	Commission	or	the	Nevada	Athletic	

Commission,	taking	over	regulation	in	the	state	as	early	as	2020.

 2019 Prediction No. 2:	Greater Regulation of CBD 

	 One	substance	derived	from	the	cannabis	plant	that	is	touted	as	

having	medicinal	 properties	 is	 “CBD.”	 “CBD”	 is	 shorthand	 for	 the	

chemical	“cannabidiol.”	Cannabidiol	is	the	non-psychoactive	chemi-

cal	found	in	both	marijuana	and	hemp.	Hemp	is	not	a	“Schedule	I”	

substance	and	is	not	illegal	at	the	federal	level.	Hemp	is	regulated	by	

the	Department	of	Agriculture	 in	Nevada.	On	 the	other	hand,	mari-

juana	is	a	“Schedule	I”	substance	and	remains	illegal	at	the	federal	

level	because	 it	contains	a	psychoactive	chemical	called	“THC,”	or	

tetrahydrocannabidiol.	

	 Proponents	attribute	many	(unproven)	health	benefits	to	CBD	

oil,	and	because	it	is	non-psychoactive	and	can	be	derived	from	

legal	 hemp,	CBD	products	 have	 proliferated	 over	 the	 last	 year.	

CBD	oil	is	available	in	convenience	stores,	marijuana	dispensaries	

and	even	over	the	internet.	

	 Currently,	regulation	of	CBD	is	in	a	gray	area.	It	is	not	illegal	at	the	

federal	level	(so	long	as	it	is	derived	from	hemp	and	contains	little	THC).	

Hemp	products	are	regulated	by	the	Nevada	Department	of	Agriculture,	

but	CBD	 is	marketed	 (and	potentially	manufactured)	 from	marijuana	

products	regulated	by	the	Nevada	Department	of	Taxation.	Thus,	to	re-

solve	this	gray	area,	we	predict	a	greater	regulation	of	CBD	in	Nevada.

 2019 Prediction No. 3: Banking Reform 

	 Tax	revenues	from	marijuana	have	exceeded	expectations	thus	

far,	and	the	industry	has	become	profitable	as	a	whole.	Despite	its	

success,	legal	cannabis	transactions	remain	largely	cash-based,	

and	banking	 is	still	a	problem.	While	 it	 is	not	 illegal	 for	 those	 in	

the	cannabis	 trade	 to	open	and	maintain	bank	accounts,	many	

banks	 refuse	 to	serve	marijuana	commerce	because	 the	banks	

must	comply	with	substantial	federal	and	state	regulations.	Thus,	

because	the	marijuana	industry	will	continue	to	grow,	we	predict	

that	 federal	 and	 state	 banking	 laws	will	 be	 reformed	 to	 permit	

cannabis	operators	to	freely	open	bank	accounts.

	 Legal	cannabis	commerce	will	continue	to	be	a	dynamic	and	en-

trepreneurial	field	for	2019.

Legal Predictions for the
2019 Marijuana Industry
“Prediction is very difficult, especially if it’s about
the future.” —Nils Bohr, physicist and Nobel laureate
By Alicia Ashcraft, Managing Partner, Ashcraft & Barr
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Sam
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Brownstein Hyatt Farber Schreck, www.bhfs.com

	 Prior	to	the	Great	Recession,	private	equity	firms	were	his-

torically	devoted	to	buy	outs	and	smaller	loans	that	traditional	

banks	had	no	interest	in	funding.	Since	that	time,	according	to	

estimates	by	 the	private	equity	 firm	Ares	Management,	non-

banks	held	more	than	half	a	trillion	dollars’	worth	of	loans	to	

midsize	companies	at	the	end	of	2017,	up	from	approximately	

$300	billion	in	2012.	

	 Traditionally,	 banking	 is	 about	 finding	 businesses	 and	

looking	 for	ways	 to	 raise	capital	 from	 the	market,	while	pri-

vate	 equity	 is	 about	 finding	 high-net-worth	 funds	 and	 then	

placing	 those	 funds	 with	 investment	 opportunities	 in	 other	

businesses.	

	 Generally,	 private	 equity	 firms	 are	 now	 competing	 with	

banks	 for	 business	 loans,	 because	 private	 equity	 does	 not	

have	 to	 meet	 the	 same	 strict	 criteria	 faced	 by	 traditional	

banks.	Indeed,	private	equity	firms	are	more	lightly	regulated	

and	often	have	an	influx	of	cash	on	hand.	Private	equity	com-

panies	are	also	often	staffed	thinner	and	can	make	faster	de-

cisions.	Faster	decisions	lead	to	more	transactions.

	 This	influx	of	money	has	the	private	equity	lending	market	

poised	to	grow,	as	private	equity	firms	of	all	sizes	are	looking	

to	get	in	on	the	action.	Private	equity	firms	have	been	moving	

into	 real	 estate,	 hedge	 funds	 and	 even	 insurance,	 much	 of	

which	started	during	the	recession.

	 For	 example,	 Las	 Vegas	 saw	 an	 influx	 of	 private	 equity	

firms	buying	residential	homes	and	leasing	them	to	consum-

ers.	In	fact,	many	markets	around	the	United	States	saw	buy-

ing	 by	 private	 equity	 firms	 during	 the	 Great	 Recession	 and	

many	 of	 those	 firms	 still	 own	 those	 houses	 (which	 is	 partly	

to	blame	 for	historically	 low	 inventories	across	 the	country).	

Simply	put,	private	equity	is	stepping	into	the	void	left	by	tra-

ditional	banking.

	 The	number	of	 non-banks	 lending	 is	 expected	 to	 contin-

ue	growing,	as	well	 as	 the	 level	of	 lending	by	 those	parties.	

Recent	examples	 include	 investment	 firms	 raising	billions	 in	

cash	to	put	solely	toward	business	lending,	partnering	to	cre-

ate	 business-development	 company	 platforms	 focused	 on	

business	loans,	and	buying	and	expanding	existing	lenders	to	

increase	business	in	that	area.	

	 The	math	bears	this	change	out	as	well,	as	business-loan	

growth	at	banks	 is	only	up	3.6	percent	 in	the	first	quarter	of	

2017,	while	 non-bank	 commercial	 loans	 grew	 7.5	 percent	 in	

the	first	quarter	from	a	year	earlier.

	 At	its	core,	direct	lending	is	a	way	for	banks	to	shed	many	

of	their	riskier	businesses	as	the	private	equity	firms	encroach	

on	the	banks’	 turf.	Direct	 loans	also	typically	earn	more	 in	a	

rising-rate	 environment,	 and	 borrowers	 may	 be	 unprepared	

for	a	jump	in	interest	costs.	That	risk,	combined	with	increas-

ingly	 lenient	 terms	 and	 the	 relative	 inexperience	 of	 some	

direct	 lenders,	 could	 become	 a	 bigger	 issue	 in	 a	 downturn.	

Bankruptcy	lawyers	will	tell	you	to	expect	as	much	in	the	near	

future.	

	 Bank	regulators	are	starting	to	take	note	of	the	change	in	

lending	 practices.	 U.S.	 Comptroller	 of	 the	Currency	 Joseph	

Otting	said	in	the	report,	“A	lot	of	that	risk	didn’t	go	way,	it	was	

just	displaced	outside	the	banking	industry.”

	 What	 is	 the	moral	of	 this	story?	Borrowers	beware—your	

new	 non-traditional	 lender	may	 seem	 like	 a	 better	 fit	 at	 the	

outset	 of	 a	 loan.	 However,	 should	 a	 default	 occur,	 private	

equity	 firms	are	 far	better	equipped	to	 take	control	of	a	dis-

tressed	company.	

	 In	other	words,	borrowers	should	be	wary	of	private	lend-

ers	 that	may	be	more	 in	 the	business	of	 “loan	 to	own”—and	

not	in	the	business	to	simply	collect	interest.

Private Equity Lending
Is it a Good Choice for Business?

By Samuel A. Schwartz, Transactional Attorney, Brownstein Hyatt Farber Schreck
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DeVoy Law, www.devoylaw.com

	 Nevada	 law	 imposes	 obligations	 upon	 physicians	 that	 are	

under-appreciated	 and	may	 foil	 an	 otherwise	 effective	 compli-

ance	program.	Medical	providers	are	aware	of	 the	 federal	pen-

alties	 for	 kickbacks	 and	 impermissible	 self-referrals	 under	 the	

Anti-Kickback	Statute	and	the	Stark	Law,	which	can	include	civil	

monetary	penalties,	exclusion	from	Medicare	and	Medicaid,	and	

even	criminal	prosecution.	Many	providers	believe	that	if	they	do	

not	accept	Medicare	or	Medicaid,	then	their	regulatory	burden	is	

all	but	eliminated.	This	is	only	partially	true.	Nevada	has	long	had	

its	own	laws	against	self-referrals	that	apply	to	all	referrals	made	

by	 physicians—or	 others	 acting	 at	 their	 behest1—regardless	 of	

payment	source.2

	 Nevada’s	 prohibition	 on	 self-referrals	 is	 similar	 to	 the	 Stark	

Law,	but	distinct	enough	that	compliance	with	federal	law	alone	

does	not	ensure	compliance	with	state	 law.	Nevada	prohibits	a	

physician	 from	 referring	a	patient	 for	any	goods	or	service	 “re-

lated	to	health	care”	to	any	health	facility,	laboratory,	imaging	cen-

ter,	or	broadly	defined	“commercial	establishment,”3	in	which	the	

referrer	has	a	financial	interest.4	A	“financial	interest”	is	defined	as	

an	“ownership	or	other	interest”	held	by	the	referrer	or	the	refer-

rer’s	family	member,	including	immediate	family,	cousins,	aunts,	

uncles,	grandparents,	and	certain	in-laws	as	well.5

	 To	 satisfy	 this	 definition,	 the	 referrer’s	 interest	 must	 provide	

compensation	to	the	physician	(or	family	member)	that	varies	based	

on	the	volume	or	value	of	goods	and	services	provided	due	to	refer-

rals.6	Regulations	provide	examples	of	what	payments	would	quali-

fy	under	this	definition.	These	include	finder’s	fees,	income-sharing	

agreements,	debt	instruments,	leases,	or	other	relationships	where	

the	referring	physician’s	compensation	is	tied	to	the	value	or	quan-

tity	of	goods	or	services	referred	to	the	business.7

	 Like	the	Stark	Law,	Nevada’s	prohibition	on	self-referrals	con-

tains	exceptions	to	its	application,	and	several	of	the	exceptions	

under	Nevada	law	are	similar	to	the	exceptions	that	exist	for	the	

Stark	Law.	For	example,	referrals	within	a	group	practice	of	physi-

cians	are	permitted.8	Similarly,	referrals	to	 large,	publicly	traded	

companies	 in	 which	 the	 physician	 is	 an	 investor	 are	 allowed.9	

Recognizing	the	challenges	faced	in	rural	Nevada	as	well,	certain	

referrals	that	otherwise	would	be	prohibited	are	permitted	based	

on	geographic	factors.10

	 These	exceptions	to	Nevada’s	prohibition	on	self-referrals	are	

narrowly	drawn	and	limited	in	number.	Nevada’s	prohibitions	on	

physician	self-referral	have	fewer	exceptions	than	the	Stark	Law,	

which	sets	forth	exemptions	within	the	statute	itself,	and	still	more	

exceptions	within	 the	Code	of	Federal	Regulations.	The	excep-

tions	 to	 the	 Nevada	 law	 that	 do	 exist	 are	 less	 developed	 than	

those	accompanying	the	Stark	Law,	which	have	been	examined	

and	explained	by	the	United	States	Department	of	Health	and	Hu-

man	Services	over	the	span	of	decades.

	 Any	violation	of	 this	 law,	which	 is	written	 to	 impose	strict	 li-

ability,	is	a	misdemeanor.11	Physicians	may	also	face	professional	

discipline	for	violating	Nevada’s	self-referral	prohibitions,12	or	an	

investigation	 by	 the	 Nevada	 Department	 of	 Health	 and	 Human	

Services.13	 Loss	 or	 impairment	 of	 a	 professional	 license,	 and	

one’s	 livelihood,	 is	never	worth	 the	short-term	gain	of	 improper	

referrals.	For	that	reason,	it	is	crucial	for	physicians	to	ensure	their	

referral	practices	comply	not	only	with	federal	law,	but	even	Ne-

vada’s	lesser-known	laws	as	well.

1NAC 439B.5402.
2NRS 439.425.
3NAC 439B.5207.
4NRS 439B.425(1).
5NAC 439B.530(1).
6Id. 439B.530(1)(a).
7Id. 439B.530(2).
8NRS 439B.425(2)(c) and (5)(a); see also NAC 439B.5404(1) and (2).
9NRS 439B.425(2)(f).
10Id. 439B.425(2)(a) and (g).
11Id. 439B.425(1) and (3).
12Id. 630.305(1)(c) (specifying a violation of NRS 439B.425 as a ground for 
professional discipline); see also Id. 633.131(1)(c) and 2(a) (describing prohibited 
referral-based compensation that may be a basis for discipline).
13NAC 439B.5408.

Beyond Stark:
Nevada’s Lesser-Known Physician
Self-Referral Laws

By J. Malcolm DeVoy, Attorney, DeVoy Law
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Frizell Law, www.frizelllaw.com

	 The	Chinese	say,	“horse,	horse,	tiger,	tiger.”	Neither	one	nor	

the	other.	Mediocre.	An	understanding	of	pertinent	issues	helps	

U.S.	businesses	avoid	mediocrity	in	the	important	Chinese	mar-

ket.	 Between	 2000	 and	 2015,	 Nevada’s	 Asian	 population	 dou-

bled.2 In	the	U.S.	as	a	whole,	from	2007-2015,	the	number	of	em-

ployees	at	Chinese-owned	businesses	increased	30	fold.3	From	

April	2017	to	March	2018,	Chinese	nationals	purchased	$30.4	bil-

lion	in	residential	property,	the	most	of	any	nationality.4	

	 Many	know	that,	in	China,	the	number	8	is	good	(prosperity),	

and	 the	number	 4	 is	 bad	 (death).	But	business	people	 need	 to	

know	more	than	that.	It	would	be	an	oversimplification	to	say	that	

all	Chinese	have	the	same	level	of	U.S.	business	acumen;	how-

ever,	I	have	observed	certain	trends,	especially	for	those	from	the	

People’s	Republic	of	China	(PRC).	

	 Deal Closing:	One	issue	is	getting	the	deal	“inked.”	Given	their	

country’s	non-independent,	nascent	legal	system,	PRC	nationals	

often	view	professionals,	such	as	attorneys,	accountants	and	real	

estate	agents,	as	unnecessary.	Instead,	they	tend	to	rely	on	their	

relationships	(關係).	With	this	focus,	they	may	disregard	legal	for-

malities	or	opt	for	simple	write-ups	of	general	terms.	Businesses	

have	been	 sold	with	 nothing	more	 than	 scribbled	 terms	on	 the	

back	of	scratch	paper.	Misunderstanding	the	importance	of	U.S.	

contract	clauses,	Chinese	manufacturers	have	fallen	prey	to	unfa-

vorable	terms	in	multi-million	dollar	deals.	

	 Another	 issue	 is	 getting	 the	 cash—Chinese	 nationals’	 pre-

ferred	method	of	payment.	Limitations	are	imposed	as	part	of	the	

PRC’s	 “Anti-Corruption	Campaign”	 (反腐运动),	 which	 some	 say	

targets	those	disfavored	by	the	regime.5	This	campaign	frightens	

off	Chinese	investors	who	do	not	want	to	run	against	the	political	

winds	or	get	branded	as	“corrupt”	for	simply	investing	in	the	U.S.	

The	campaign	also	limits	capital	flow.	Chinese	nationals	may	only	

transfer	 a	 total	 of	 $50,000	out	 of	China	per	 year	 and	may	only	

withdraw	$15,000	from	Chinese	banks	when	they	are	overseas.6	

Getting	money	out	of	China	can	be	extremely	complex,	especially	

if	the	amounts	exceed	general	limits.	

	 Business Formation:	 PRC	 nationals	 often	 prefer	 corpora-

tions	 because	 of	 their	 lack	 of	 familiarity	 with	 LLCs	 and	 other	

business	entities.	They	may	hear	of	the	favorable	tax	treatment	

of	S-Corporations,	but	non-resident	aliens	may	not	be	S-Corp.	

shareholders.7	For	Nevada	state	business	 licenses,	 the	annual	

fee	for	a	corporation	is	$500;	the	fee	for	other	business	types	is	

only	$200.8

	 Real Estate:	Under	the	Foreign	Investment	 in	Real	Property	

Tax	Act	(“FIRPTA”),	a	buyer	of	real	estate	may	be	liable	for	taxes	

realized	by	the	seller,	if	the	seller	is	a	non-resident	foreign	national	

and	if	15	percent	of	the	sales	price	is	not	withheld.9	The	foreign	

seller	also	faces	difficulties	in	getting	the	withholding	reduced	or	

refunded.	FIRPTA	problems	are	legion	when	sales	are	closed	in-

formally,	without	escrow.	Even	closing	through	an	escrow	compa-

ny	does	not	guarantee	FIRPTA	compliance.	Many	U.S.	real	estate	

professionals	do	not	fully	comprehend	FIRPTA’s	landmines.

	 Immigration:	 Many	 Chinese	 nationals	 hope	 to	 get	 a	 green	

card	by	 investing	money	 in	 the	U.S.	 through	the	EB-5	visa	pro-

gram.	However,	EB-5	requirements	are	rigid,	including	a	minimum	

investment	 of	 $1	million	 ($500,000	 if	 in	 a	 targeted	 employment	

area),	and	the	 investment	must	create	at	 least	10	full-time	posi-

tions	for	qualifying	employees.10	Chinese	investors	need	to	plan	

ahead	before	sinking	their	money	into	any	business	venture.	

	 Understanding	 issues	 like	 these	helps	 companies	provide	

services	 that	are	customized	 to	Chinese	business	 (and	 legal)	

needs.	

馬馬虎虎 (“Horse, Horse, Tiger, Tiger”)
Avoiding Mediocrity with Your Chinese Clients
By R. Duane Frizell, Esq.1, Attorney, Frizell Law Firm

Legal
Opinions
Legal

Opinions

1 In addition to his J.D. degree, Mr. Frizell has a B.A. in Chinese and an M.A. in 
Asian Studies.  He is bilingual in English and Mandarin Chinese.
2Las Vegas Sun (May 29, 2015).
3Pew Research Center (Dec. 14, 2017).
4National Association of Realtors (2018).
5The Economist (Dec. 13, 2014).
6PRC State Administration of Foreign Exchange (Dec. 30, 2017).
726 U.S.C. § 1361(b)(1)(C).
8NRS 76.130.
926 U.S.C. § 1445(a).
108 C.F.R. § 204.6.
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Jason
Guinasso

Hutchison & Steffen, www.hutchlegal.com

	 Political	discussions	and	debate	are	common	at	work	among	

managers	and	employees.	Indeed,	in	today’s	polarizing	political	

climate,	it	seems	as	if	everyone	has	a	political	opinion	and	they	

are	not	shy	about	sharing	it.	

	 Surprisingly,	few	companies	have	a	written	policy	on	political	

discussions	and	other	activities.	While	employers	should	adopt	

and	implement	a	non-solicitation	policy	that	prohibits	all	forms	

of	solicitation—including	political	campaigning—during	working	

time,	generally,	employers	should	not	adopt	a	blanket	policy	that	

prohibits	 employees	 from	discussing	politics	 at	work	because	

the	Nation	Labor	Relations	Board	(NLRB)	classifies	such	speech	

as	a	“protected	concerted	activity.”	

	 The	National	Labor	Relations	Act	(“NLRA”)	applies	to	most	

private	workplaces,	 including	non-unionized	workplaces.	Un-

der	Section	7	of	 the	NLRA,	non-supervisory	employees	have	

the	 right	 to	 engage	 in	 concerted	 activities	 for	 “mutual	 aid	 or	

protection.”	

	 Employers	 who	 are	 seeking	 to	 limit	 political	 chatter	 in	 the	

workplace	 can	 adopt	 a	 written	 policy	 outlining	 the	 dos	 and	

don’ts	 of	 political	 debates	 around	 the	watercooler.	 The	 policy	

should	explain	that	employees	pursuing	their	own	interests	shall	

not	 use	 the	 company	 name,	 trademarks,	 trade	 dress,	 logos,	

reputation,	phone	number,	stationery	or	other	resources	except	

to	 the	extent	 required	or	permitted	by	his	or	her	 job	 responsi-

bilities.	Specifically,	employees	may	not	use	company	property	

(including,	but	not	limited	to,	telephones,	cell	phones,	comput-

ers,	laptops,	Internet	access,	websites,	e-mail,	copiers,	printers,	

scanners	 and	 facsimiles)	 to	 endorse,	 support,	 or	 campaign	 to	

register	voters,	“get	out	the	vote,”	or	for	a	candidate	or	a	cause.	

	 The	policy	should	also	explain	that	employees’	political	ac-

tivities	must	not	involve	the	company	and	must	not	interfere	with	

the	 normal	 performance	 of	 their	 duties	 or	 the	 duties	 of	 other	

employees.	The	company	may	require	employees	to	remove	any	

political	material	from	their	work	space,	clothing	or	property	on	

the	company’s	premises	that	disrupts	the	workplace.	In	the	ab-

sence	of	the	express	written	permission	from	the	company,	em-

ployees	should	be	advised	that	they	are	prohibited	from	speak-

ing	on	behalf	of	the	company	or	imply	that	he	or	she	speaks	for	

the	majority	of	company	employees.	

	 Finally,	 the	 policy	 should	 include	 a	warning	 that,	 if	 an	 em-

ployee	engages	in	behavior	that	reflects,	or	has	the	potential	to	

reflect,	unfavorably	on	the	company	or	shows	a	lack	of	depend-

ability	or	good	judgment,	the	company	may	take	any	corrective	

action	that	it	deems	appropriate.

	 Political	 dialogue	 in	 the	 workplace	 also	 creates	 potential	

legal	 liability	 for	employers	when	conversations	about	political	

issues	or	 candidates	 involve	 race,	 immigration	 status,	 gender,	

sexual	orientation	or	religion.	Therefore,	in	addition	to	having	a	

policy	that	addresses	political	conversations	in	the	workplace,	it	

is	important	for	employers	to	make	sure	their	harassment	poli-

cies	and	harassment	complaint	system	are	posted	and	that	em-

ployees	are	trained	in	the	process.	

	 Employers	should	actively	and	consistently	enforce	a	com-

prehensive	anti-harassment	and	anti-discrimination	policy	and	

remind	employees	of	 the	company’s	non-retaliation	policy	 as-

sociated	with	lodging	legitimate	complaints	under	the	policy.	

	 In	addition	to	the	foregoing	legal	considerations,	it	is	impor-

tant	for	companies	to	establish	a	culture	of	civility	and	respect	

for	 the	opinions	and	views	of	others.	Today’s	workplace	 is	ex-

tremely	 diverse	 with	 a	 wide	 range	 of	 perspectives,	 opinions,	

and	political	 viewpoints.	While	one	employee’s	political	 affilia-

tion	may	not	mirror	those	of	the	person	in	the	next	cubicle,	it	is	

important	 for	companies	to	establish	the	expectation	that	em-

ployees	will	be	 respectful	of	each	other’s	opinions	 to	maintain	

productive	working	relationships.	

	 In	short,	the	application	of	the	“Golden	Rule”	in	the	workplace	

is	the	most	effective	first	line	of	defense	against	the	legal	liabilities	

that	can	arise	from	political	conversations	in	the	workplace.

Political Discussions
in the Workplace
Jason D. Guinasso, Managing Partner, Hutchison & Steffen Attorneys
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Joel
Henriod

Lewis Roca Rothgerber Christie, www.lrrc.com

	 A	current	trend	in	the	federal	and	Nevada	appellate	courts	brings	

to	 mind	 the	 1988	 fight	 between	 Michael	 Spinks	 and	 the	 reigning	

heavyweight	 champion,	Mike	Tyson.	Both	were	undefeated.	 It	was	

then	the	richest	fight	in	history,	grossing	$70	million,	funded	largely	by	

pay-per-view	fees	from	over	600,000	households.	But	the	spectacle	

ended	quickly.	Tyson	knocked	out	Spinks	halfway	into	the	first	round,	

in	just	91	seconds.	(A	fight	that	“goes	the	distance”	to	a	decision	lasts	

36	minutes	over	12	rounds.)	During	his	career,	Tyson	won	eight	fights	

in	less	than	a	minute.

	 In	litigation,	cases	are	dispatched	with	analogous	speed	when	the	

trial	judge	grants	a	defendant’s	motion	to	dismiss	the	complaint,	end-

ing	the	case	in	a	couple	months,	rather	than	several	years.	Dismissal	

orders	(like	first-round	knockouts)	happen	rarely,	however.	And	even	

when	trial	judges	grant	dismissal,	appellate	courts	frequently	reverse	

and	remand	the	cases	back	to	the	trial	court	for	further	litigation.

	 Historically,	appellate-court	tolerance	for	orders	of	dismissal	has	

swung	 like	a	pendulum.	During	 the	90’s	and	00’s,	 the	Nevada	Su-

preme	Court	and	the	Ninth	Circuit	seemed	to	reverse	orders	of	dis-

missal	as	often	as	not.

	 The	pendulum	may	be	swinging	back	toward	greater	acceptance	

of	early	dismissal.	In	recent	years,	there	has	been	a	25	percent	increase	

in	the	rate	of	orders	affirming	dismissal	(according	to	a	Westlaw	survey	

of	opinions	and	orders	of	the	Nevada	appellate	courts	between	2013	

to	2017,	compared	to	between	2003	to	2007).	And	dismissal	has	be-

come	even	more	common	in	federal	court	since	2007,	when	the	U.S.	

Supreme	Court	held	that	claims	in	a	complaint	must	be	“plausible”	to	

survive	a	motion	to	dismiss,	as	opposed	to	merely	possible	(Bell	Atl.	

Corp.	v.	Twombly,	550	U.S.	544,	570	-	2007)

Going for the Early Knockout
	 Defendants	 should	 consider	 the	 potential	 of	 dismissal	 with	 re-

newed	optimism.	Certainly,	early	dismissal	still	 is	rare	and	probably	

futile	in	many	cases,	especially	in	Nevada	state	courts	where	plaintiff’s	

complaint	is	given	the	benefit	of	every	inference	and	doubt.	In	some	

kinds	of	cases,	early	dismissal	almost	always	is	unavailable—for	in-

stance,	in	antitrust	cases	where	motive	and	intent	usually	are	at	issue.

	 They	may	be	most	useful	in	breach-of-contract	cases,	if	the	com-

plaint	contains	the	universe	of	 information	necessary	to	resolve	the	

dispute.	They	also	may	be	successful	where,	for	example,	the	court	

lacks	authority	over	the	defendant	or	subject	of	the	lawsuit,	a	statute	of	

limitations	precludes	recovery,	a	statute	or	doctrine	grants	immunity,	

or	 the	complaint	raises	an	 issue	that	was	or	even	could	have	been	

decided	in	a	prior	case.	

	 Even	when	a	complete	motion	to	dismiss	cannot	resolve	the	case,	

one	may	be	helpful	to	knock	out	particular	claims	or	issues.	Narrowing	

the	scope	of	the	case	can	save	significant	time	and	cost.

Plaintiffs Must Keep Up Their Guard
	 To	avoid	going	down	like	Spinks,	plaintiffs	must	take	motions	to	

dismiss	seriously.	Plaintiffs	should	be	particularly	thorough	and	even	

scholarly	when	opposing	a	motion	that	rests	on	a	legal	question	(as	

opposed	to	factual	disputes)	like	the	examples	above.	The	trial	court	

will	have	 fewer	 reservations	about	granting	a	motion	 to	dismiss	on	

purely	legal	grounds.	Halfhearted	opposition	not	only	invites	quick	de-

feat	in	the	trial	court,	it	risks	waiving	arguments	that	could	be	useful	on	

appeal	if	the	motion	is	granted.	

Weigh the Risk of Counterpunches
	 Tyson	was	breakable.	In	1990,	he	lost	the	title	to	Buster	Douglas.	

Having	studied	Tyson’s	style,	Douglas	used	swift	and	precise	jabs	to	

keep	Tyson	from	getting	too	close;	Tyson	was	strongest	inside.	This	

enabled	Douglas	to	exploit	moments	when	Tyson	let	his	guard	down.

	 In	 addition	 to	 wasting	 time	 and	 money,	 weak	 motions	 to	 dis-

miss	can	invite	harm.	They	present	plaintiffs	an	opportunity	to	show	

strength	in	a	favorable	procedural	context,	which	may	condition	the	

judge	from	the	outset	to	regard	the	case	as	meritorious.	In	denying	

a	motion	to	dismiss,	the	judge	might	also	make	factual	findings	that	

haunt	the	defendant	throughout	the	case.	So,	defendants	and	their	

attorneys	must	weigh	benefits	and	risks	strategically.

	 Nevertheless,	now	as	much	as	ever,	motions	to	dismiss	can	be	a	

lethal	tool	to	resolve	otherwise	costly,	long,	and	exhausting,	litigation	

years	before	a	case	reaches	trial.
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Kade
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Snell & Wilmer, www.swlaw.com

	 The	passage	of	the	Tax	Cuts	and	Jobs	Act	resulted	in	the	creation	

of	a	powerful	tax	incentive	program	that	is	generating	considerable	in-

terest	and	activity	in	the	economic	development	and	investment	com-

munities.	Known	as	the	Opportunity	Zone	Program	(OZ	Program),	this	

tax	incentive	regime	is	designed	to	stimulate	economic	development	

by	 incentivizing	 taxpayers	 to	 reinvest	 capital	 gains	 in	 newly	 formed	

investment	vehicles	called	Qualified	Opportunity	Funds	(QOF),	which	

deploy	capital	into	projects	or	operating	businesses	located	within	one	

or	more	of	approximately	8,700	Qualified	Opportunity	Zones	(QOZs).	

In	return,	investors	receive	significant	tax	savings	through	the	deferral,	

partial	reduction,	and	elimination	of	certain	taxable	gains.

	

Qualified Opportunity Funds
	 In	order	to	participate	in	the	OZ	Program,	taxpayers	recognizing	a	

capital	gain	from	the	sale	or	exchange	of	any	property	to	an	unrelat-

ed	person	are	required	to	invest	all	or	a	portion	of	such	gain	in	a	QOF,	

which	serves	as	an	intermediary	investment	vehicle.	The	intermediary	

fund	structure	is	intended	to	facilitate	the	pooling	of	capital	from	a	broad	

range	of	investors,	some	of	whom	may	otherwise	lack	the	wherewithal	

to	organize	and	manage	their	own	QOF.	Moreover,	because	no	prior	

approval	by	the	IRS	is	required	to	organize	a	QOF,		qualifying	gains	can	

be	derived	from	the	disposition	of	any	asset	class	and	there	is	no	cap	on	

the	amount	of	capital	that	can	be	invested	through	QOFs,	the	qualifying	

capital	and	investor	base	for	the	OZ	Program	is	extremely	broad.

	

Qualified Opportunity Zones
	 A	QOF	is	required	to	invest	its	capital,	directly	or	indirectly,	in	real	

estate	or	businesses	located	within	one	or	more	QOZs,	which	are	cen-

sus	tracts	that	have	a	poverty	rate	of	at	least	20	percent	or	a	median	

family	income	that	does	not	exceed	80	percent	of	statewide	average	

or	metropolitan	area	average,	as	applicable.	 In	addition	 the	census	

tract	should	have	been	nominated	by	the	respective	chief	executive	

of	each	U.S.	state	and	possession.	By	way	of	example,	Nevada’s	61	

QOZs	encompass	Downtown	Henderson,	Fremont	Street	and	Sym-

phony	Park,	as	well	as	the	areas	in	and	around	McCarran	International	

Airport,	the	Raiders’	Las	Vegas	stadium	and	the	Tahoe	Reno	Industrial	

Center.	All	QOZs	have	been	formally	designated	and	will	remain	in	ef-

fect	through	2028.	

	

Tax Incentives to Investors
		 The	OZ	Program	provides	three	tax	incentives	for	the	reinvestment	

of	gains	in	a	QOF.

1.	 Deferral	of	the	recognition	(until	December	31,	2026)	of	the	capital	

gain	contributed	to	a	QOF.

2.	 Up	to	a	15	percent	reduction	in	the	capital	gain	to	be	recognized	on	

December	31,	2026.

3.	 If	the	investor	holds	its	interest	in	the	QOF	for	at	least	10	years,	tax	

free	growth	of	the	original	capital	gain	invested	in	the	QOF.

		 Another	unique	attribute	of	the	OZ	Program	is	 its	downside	risk	

protection.	Specifically,	if	the	fair	market	value	of	an	investor’s	interest	

in	a	QOF	has	decreased	on	the	gain	recognition	date	of	December	31,	

2026,	the	investor	is	only	subject	to	tax	on	the	decreased	value	of	its	

interest	(less	the	investor’s	basis).	Alternatively,	upon	expiration	of	the	

ten	year	holding	period,	the	investor	is	permitted	to	recognize	the	loss.

	

Potential Applications
	 The	OZ	Program	has	a	number	of	potential	applications,	including:

1.	 Real	estate	development	and/or	real	estate	rehabilitations	in	QOZs

2.	 Opening	new	businesses	in	QOZs

3.	 Acquiring	an	existing	business	and	relocating	it	(with	expansion)	in	

a	QOZ

4.	 Expansion	of	existing	businesses	located	within	QOZs.

	 In	addition,	the	OZ	Program	can	serve	as	a	mechanism	to	exit	the	

so-called	“1031	Exchange	Treadmill,”	thereby	allowing	investors	to	ac-

cess	other	types	of	investments	that	aren’t	limited	to	like-kind	property.

	

Future Guidance
		 The	nascent	 industry	surrounding	the	OZ	Program	continues	to	

grow	and	additional	guidance	from	the	Department	of	the	Treasury	

is	imminent	and	necessary.	For	taxpayers,	the	OZ	Program	provides	

a	unique	opportunity	to	capitalize	on	tax	incentives	while	stimulating	

economic	activity	in	geographic	areas	that	need	it	most.

The Opportunity Zone Program
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