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Compliance is Key
in the Marijuana Industry

Ashcraft & Barr, LLP, www.NVMJLaw.com

 In the United States, 25 of 50 States permit some form of le-

galized marijuana use. However, business owners and operators 

in this industry face the frustrating and risky morass of conflict-

ing government regulations. Marijuana is illegal under federal law, 

but it is legal under Nevada law. And when the laws, rules, and 

regulations are ferreted out, compliance by business owners and 

operators is essential to avoiding potential Federal prosecution and 

possible imprisonment.

A Short History of the War on Marijuana
 Prior to 1937, marijuana regulation was left up to the individual 

States, but in 1937, the U.S. Congress passed the Marijuana Tax 

Act, which, of course, taxed cannabis. A few years later in 1952, 

Congress passed the Boggs Act, which provided for stiff, manda-

tory sentences for certain drug offenses, including marijuana. By 

and large, however, marijuana regulation was still a matter of indi-

vidual State control.

 This changed in 1970, however, when President Nixon declared 

war on drugs. Congress obliged, passing the Controlled Substanc-

es Act of 1970. The CSA placed marijuana on Schedule I, the most 

restrictive category, asserting that cannabis was highly addictive 

and had no medicinal use. States soon followed the Federal ex-

ample, and marijuana became illegal under both Federal and State 

laws. Placing marijuana on Schedule I has ensured that there has 

been no formal medical or scientific research on the plant in the last 

50 years. Moreover, according to the Federal Bureau of Prisons, 

drug offenses account for the overwhelming majority of Federal in-

mates, nearly 50% of all prisoners in the Federal system.

Nevada’s Truce
 In 2001, Nevada legalized medical marijuana by an amendment 

to the State’s Constitution. Patients could apply for a registry iden-

tification card, which permitted them to grow and use their own 

marijuana strains, but there was no commercial availability of mari-

juana products until 2013 when the Nevada Legislature authorized, 

“medical marijuana establishments.” Nevada licenses four types of 

establishments: (1) cultivation facilities; (2) facilities for production 

of edible or marijuana-infused products; (3) dispensaries; and (4) 

independent laboratories. 

 Cultivation facilities grow marijuana. Production facilities pro-

duce edibles or infused products. Dispensaries act like pharmacies 

and dispense marijuana products. Finally, independent laborato-

ries test the marijuana products for purity and strength. In effect, 

Nevada has set up a shadow pharmaceutical system to circumvent 

Schedule I.

Federal Détente?
 The Federal Government has maintained its hardline on mari-

juana. The U.S. Supreme Court has ruled that State legalization is 

not a defense to Federal offenses, and the DEA recently refused 

to reconsider whether marijuana should remain on Schedule I. But 

cracks in this edifice are beginning to emerge.

 For example, in 2009, the Department of Justice published 

guidelines for Federal prosecutors and declared that while can-

nabis remained illegal under Federal law, it was no longer a pri-

ority to prosecute marijuana establishments who were in “clear 

and unambiguous compliance” with State law. In 2011, the DOJ 

issued the famous “Cole Memo,” reiterating the 2009 guidelines. 

The Cole Memo has been seen as a significant change in Fed-

eral drug enforcement policy. In 2014, Congress prohibited the 

DOJ from spending money prosecuting marijuana cases in States 

where cannabis is legal, and in August 2016, the Ninth Circuit Court 

of Appeals interpreted the 2014 law and ruled that the DOJ could 

only prosecute marijuana cases of “[i]ndividuals who do not strictly 

comply with all state-law conditions regarding the use, distribution, 

possession, and cultivation of medical marijuana….” 

 The enforcement priorities set out in these guidelines are intend-

ed to guide the DOJ’s enforcement of the CSA against marijuana-

related conduct. Outside these enforcement priorities, the federal 

government relies on states and local law enforcement agencies to 

address marijuana activity through enforcement of their own narcot-

ics laws. Accordingly, strict compliance with Nevada law is essential 

for marijuana-related businesses and is key for owners and opera-

tors to avoid the risk of becoming a federal enforcement priority.

Jeffrey
Barr

By Alicia Ashcraft, Managing Partner & Jeffrey Barr, Partner, Ashcraft & Barr, LLP.
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Brownstein Hyatt Farber Schreck, www.bhfs.com

 Picture a laundry detergent. Let me guess … Tide®? You have 

just demonstrated the power of branding. In today’s crowded 

marketplace, a company’s brand can be its single most valuable 

asset. In fact, the world’s top brands are estimated to be worth as 

much as $150 billion. With so much at stake, you should be think-

ing about brand protection before you ever open your doors for 

business or put a product on the market.

All Brands Are Not Created Equal 
 Legally speaking, a company’s brand refers to its legal rights 

in a trademark—defined as a word, name, phrase, symbol or 

design that distinguishes the goods or services of a particular 

source from the goods or services of others. Thus, brand pro-

tection begins with selecting a strong, enforceable trademark. 

Naturally, you may gravitate toward a trademark that informs 

consumers about the goods or services you are selling. However, 

these marks are generally deemed “descriptive” and therefore the 

weakest and hardest to protect. 

 Under trademark law, the strongest and most protectable 

marks are “fanciful” or “arbitrary.” A fanciful mark is comprised 

of a made-up term or terms—think Google®—with no indepen-

dent meaning or significance beyond its trademark function. In 

contrast, an arbitrary mark has independent meaning, but that 

meaning is insignificant as applied to the goods or services of-

fered under the mark. For example, Apple® is an arbitrary mark 

because the term “apple” has no significance when applied to 

computers and electronics.

Getting the “All Clear”
 After selecting a potential trademark, you should “clear” the 

mark to confirm it is available for use. This important step in the 

brand development process will help ensure that another party has 

not already acquired rights in the same or similar mark in connec-

tion with overlapping goods or services. If you skip this step, you run 

the risk of adopting a protected trademark, which may subject your 

company to costly consequences. If you are found liable for trade-

mark infringement, you may be forced to pay monetary damages in 

addition to the costs associated with rebranding.

 Because of the potential legal implications, companies will of-

ten engage legal counsel to conduct clearance searches. However, 

if financial constraints prevent you from hiring a trademark attor-

ney, legal service providers like Thompson CompuMark and CSC 

offer some helpful clearance tools. In addition, federal trademark 

applications and registrations are searchable through the United 

States Patent and Trademark Office (USPTO) website. At the state 

level, some registration records are searchable online through the 

applicable Secretary of State website. Finally, it is important to re-

member that you do not need a registration to develop rights in a 

trademark. Unregistered trademarks can also pose an infringement 

risk. Thus, the trademark clearance process should always include 

a robust internet search for potentially conflicting trademarks.

Bulletproofing Your Brand
 Once cleared, you should strongly consider securing regis-

trations for your trademark. Although not necessary to establish 

trademark rights, registration confers on the registrant certain 

additional rights and remedies, including by expanding the geo-

graphic scope of trademark protection.. 

 In the United States, you cannot secure a trademark registra-

tion until you begin using your mark in connection with the sale of 

goods or services. However, the USPTO allows you to “reserve” 

trademark rights through the filing of a federal intent-to-use ap-

plication. This can be an invaluable brand protection tool for com-

panies who intend to invest heavily in the brand development pro-

cess. Finally, if your company has an online presence, you should 

also consider securing pertinent domain names and social media 

usernames before you launch your brand. Attempting to reclaim 

these post-launch can prove difficult. 

 Brands are powerful assets and critical to a company’s suc-

cess and longevity. Using the tools outlined, you will be well on 

your way to developing a strong, protectable brand.

Erin Lewis

By Erin Lewis, Shareholder, Brownstein Hyatt Farber Schreck

Making Your Mark:
The Basics of Brand Protection
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Jonathan C.
Callister

R. Duane
FrizellArbitration’s Dirty Little Secrets

Callister & Frizell, www.callisterfrizell.com

 This article is not an attack on the widespread use of arbitration.  

Good arbitrators daily shoulder the burden of adjudicating parties’ 

rights in a manner that is economical and sound.  That said, as with 

anything, there are risks.  Businesses need to consider them before 

agreeing to arbitration or including arbitration clauses in contracts. 

“As a matter of public policy, Nevada courts encourage arbitration 

and liberally construe arbitration clauses in favor of granting arbi-

tration.”  The same is true in Federal court.  Moreover, unlike media-

tion, arbitration is generally binding.  Thus, a party cannot usually 

walk away from or retry an arbitrator’s decision.  

 The U.S. Supreme Court has noted that the benefits of arbitra-

tion may include “lower costs, greater efficiency and speed, and 

the ability to choose expert adjudicators to resolve specialized dis-

putes.”  Nevertheless, these assumptions do not always hold true.  

There are also some additional tradeoffs.     

Lower Costs?
 Arbitration is not always cheaper than court.  Arbitration filing 

fees are usually higher.  Furthermore, parties do not have to pay 

judges, but they do have to pay arbitrators.  That can get expen-

sive, especially if there is more than one.  Large deposits are often 

required upfront.  

 Many believe this is offset by arbitration’s shorter and limited 

discovery (attorney fact-finding).  Hence, the argument goes, attor-

ney time and fees are reduced.  This may be true in some cases, but 

certainly not all.  Often, a party can convince an arbitrator to allow 

for as much, or nearly as much, discovery as in a court case.  In ad-

dition, although the discovery time is usually shorter, that often only 

compresses the process, making monthly attorney fees higher over a 

shortened period of time—with no net savings and perhaps a net loss.  

Expert Adjudicators?
 It is not uncommon for arbitrators to be attorneys (or even lay per-

sons) without any expert knowledge and with less experience than 

a judge.  Some industries do have arbitration associations, but even 

those may not result in better decisions.  Some industry arbitrators 

bring no special knowledge to the table.  In local trade associations, 

arbitration outcomes may be influenced by the prestige of local “big 

wigs,” even without underhanded tactics.  Some associations even 

allow an arbitrator to throw a party’s attorney out of the room!      

The Tradeoffs?  
 “In bilateral arbitration, parties forgo the procedural rigor and 

appellate review of the courts ….”  By agreeing to arbitration, par-

ties often unwittingly forgo such rights.  Such parties may be con-

sumers and employees, but they include businesses too.  Gener-

ally, an arbitration award can be overturned only when it “was pro-

cured by corruption, fraud, or undue means”; “there was evident 

partiality or corruption”; “the arbitrators were guilty of misconduct”; 

or if the “arbitrators exceeded their powers.”  This means that arbi-

trators’ errors of fact and law are commonly left uncorrected.  

 For all of these reasons, instead of agreeing to or insisting upon 

arbitration as a matter of course, a business person should critical-

ly think about the assumptions and tradeoffs.  Factors to consider 

include risk management, business objectives, litigation types, ar-

bitration experience, and the size of the business’s and its actual 

(and potential) adversary’s pocketbooks.  And by all means, talk to 

an attorney!

By R. Duane Frizell, partner and Jonathan C. Callister, partner, Callister & Frizell

1  Tallman v. Eighth Jud. Dist. Ct., 131 Nev. Adv. Op. 71, 359 P.3d 113, 119 (2015);  
 see also Nevada Uniform Arbitration Act of 2000 (UAA), NRS 38.206–38.248.
2 See AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339 (2011); see also
 Federal Arbitration Act (FAA), 9 U.S.C. § 1 et seq.
3 Exceptions include the court-annexed arbitration program in Nevada,
 which handles cases with amounts in dispute under $50,000.  See NAR 3(A), 18(A).
4 Concepcion, 563 U.S. at 348.
5 Id. at 348.
6 While the arbitration agreement must be in writing, neither the FAA nor the
 UAA require it to be signed.  See Tallman, 359 P.3d at 119.
7 See Concepcion, 563 U.S. at 352.
8 See Tallman, 359 P.3d at 121.
9 9 U.S.C. § 10; accord NRS 38.241.
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Dickinson Wright, www.dickinsonwright.com

 Privacy laws are becoming more consumer-focused and com-

panies that collect personally identifiable information about their 

consumers, and who fail to tell those customers what they are do-

ing with that information, are beginning to find themselves in un-

comfortable situations. New regulations aimed at protecting peo-

ple’s privacy are on the rise; defining what constitutes personally 

identifiable information; and defining what encryption is and when 

it should be used. Moreover, with the growth of Internet commerce, 

businesses are gathering even more particularized information 

about their customers’ buying habits and personal tastes, which 

is potentially even more valuable. Simply put, companies need to 

know what their obligations are, particularly if they have an Inter-

net presence and are gathering personally identifiable information 

about their customers by way of a website. 

 If a business collects personally identifiable information—which 

is currently defined in most states as a combination of someone’s 

first initial, last name, and an account number, such as a credit card, 

bank account, or driver’s license number—then it has an obligation 

to keep that information safe and tell customers what they are doing 

with it by way of an informative and accurate privacy policy.

 For example, Nevada, with one of the strictest encryption stan-

dards in the nation, requires companies to adopt encryption technol-

ogy for the personal information the company gathers and stores; and 

it must use a recognized standard of encryption to do so. What makes 

Nevada’s law particularly troublesome is that it applies to “any” “per-

sonal information,” which could be interpreted broadly to encompass 

any one element of the “personal information” combination identi-

fied above. Furthermore, because the law applies to business “in the 

State,” companies located outside of Nevada should evaluate the na-

ture and the quantity of business conducted within Nevada. 

 Although the laws regarding the specifics of handling a data 

breach are unclear, the sooner consumers are notified a breach oc-

curred, the quicker they can act to protect themselves (e.g. change 

account numbers, notify banks, etc.) and the less liability the com-

pany will have for the breach. It is important to plot out an appropri-

ate response and notification process.   

 To protect your company, it is imperative good data protection 

policy and safeguards are in place, and to consult with the appro-

priate legal counsel and IT personnel to ensure that all relevant data 

protection issues facing the company have been addressed, and 

are included in privacy policies and/or employee handbooks. All 

data collection sources need to be considered (e.g., smart phones 

and laptops), particularly those sources that “feed” information 

back to the company’s servers. Companies would do well to mod-

ify their practices and update their internal policies to cover stored 

as well as transmitted data.

 When creating a data security compliance strategy, it is im-

portant to perform cybersecurity and cyber-liability audits, usually 

conducted by both the company’s IT and legal counsel, to ensure 

that all appropriate policies are in place.  Keeping encryption and 

anti-virus spyware software and firewalls up to date, and use of 

strong passwords is also necessary, along with creating and en-

forcing computer usage policies. 

 Attorneys who practice in the area of privacy law can be es-

pecially helpful in assisting with creating non-disclosure agree-

ments—to be signed by the company’s employees—and security 

policies, as well as conducting on-site education programs/semi-

nars and audits. Knowing the dangers of a data breach and taking 

appropriate measures to protect personally identifiable information 

is critical. 

Cybersecurity
Protecting Personally Identifiable Information

John L. 
Krieger

By John L. Krieger, Member, Dickinson Wright’s Intellectual Property and
Entertainment and Sports Departments
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Durham Jones & Pinegar, www.djplaw.com

 It took hard work to get where you are, so how do you protect 

what’s yours? Nevada is well known for having some of the best and 

strongest asset protection laws in the country.  Perhaps the strongest 

weapon in our arsenal is our asset protection trust. The following are 

FAQ’s regarding Nevada Asset Protection Trusts (NAPTs):  

Won’t my living trust provide asset protection?
No, living trusts don’t offer any asset protection.  As a revocable trust, 

your creditors can access any assets held in your living trust.

Can I really achieve asset protection?
Yes, Nevada has the strongest asset protection trust in the nation.  

Forbes Magazine gives Nevada trusts the only A+ rating in the country.  

Is it legal?
Yes.  All you have to do is comply with the statutory requirements.  The 

key is to get your asset protection trust in place well before a liability or 

claim arises. If you already have known liabilities and claims, an asset 

protection trust might offer less protection.  

How does the trust work?
You can be the trustee of your trust and maintain control over all trust 

assets throughout your life.  You can buy, sell, trade or reinvest assets 

at any time without the knowledge or consent of anyone else.  

Is the trust recorded or filed?
No one even knows that your trust exists.  All assets and transactions 

are strictly confidential. You can distribute assets to yourself at any 

time.  If your trust is properly and timely created and funded, no creditor 

can attach any assets held in trust or any distributions from your trust.

When do the asset protection features become effective?
Asset protection begins after the assets have been held in your trust for 

two years.  After two years, no creditor can penetrate or attach any as-

sets in your trust.  Similarly, you cannot be forced to distribute any assets.  

What assets can I hold in my trust?
Your trust can hold your home, any other real estate, investments, cash, 

securities and any other asset whether located in Nevada or elsewhere.  

Most people hold their rental properties or businesses in an LLC which 

in turn is held in their trust, to protect their other assets held in trust from 

any claims or liabilities arising from their rental or business.

What if I move out of Nevada?
You do not have to be a Nevada resident to have a Nevada Asset Pro-

tection Trust.  The only requirement is that at least one of your trustees 

be a Nevada resident.  This person can be a friend or relative resid-

ing in Nevada, a Nevada bank or trust company, your attorney, ac-

countant or other advisor.  You still retain your position as the principal 

trustee with complete control over your assets held in your trust.

Why doesn’t everybody create an asset protection trust?
They should.  With all of the uncertainties of life, bizarre outcomes of 

lawsuits and exorbitant jury awards, you can never be too safe.  You 

can realize huge dividends by arranging your affairs now to protect 

yourself from the unforeseen.  Nevada law affords you this excellent 

protection.  Why not take advantage of it?

Is a NAPT expensive?
No. Not having a NAPT can be.  Creating a NAPT is a one-time ex-

pense.  There are no annual administration costs or maintenance fees.

In order to ensure that an Asset Protection Trust will be effective 

for you in your particular circumstances, you should seek advice 

from a competent attorney. Robert L. Bolick is a Shareholder and 

Asset Protection Attorney with Durham Jones & Pinegar. Serving 

Southern Nevada since 1987, with offices located in Summerlin, 

Durham Jones & Pinegar is a top firm serving businesses and 

families. Practice areas include litigation, real estate, business 

transactions, estate planning, elder law, tax planning, family law, 

intellectual property, and more. 

Nevada Asset Protection Trusts
How Effective Are They?

Robert L. 
Bolick

By Robert L. Bolick, Shareholder, Durham Jones & Pinegar
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Franchisors as Joint Employers
Strategies for Avoiding the NLRB

Howard & Howard, www.howardandhoward.com

 If you’ve ever been involved with franchising, then you know 

first-hand that the regulatory landscape for franchise companies 

can be daunting – particularly for those that aren’t familiar with 

the nuances of state and federal franchise laws. Navigating this 

already challenging geography became even more complicated 

for franchisors recently.  This is because the National Labor Re-

lations Board (“NLRB”) adopted a new “joint employer” test, de-

ciding that McDonald’s Corporation should be considered the 

joint employer of its franchisees’ employees.   

 In December 2014, the NLRB – the agency tasked with pro-

tecting employees against unfair labor practices – identified Mc-

Donald’s (the franchisor) as a joint employer by alleging that it 

engaged in various unlawful employment practices against its 

franchisees’ employees. The NLRB argued that McDonald’s 

was a co-employer because of the indirect influence it had on 

those employees by way of the policies, procedures, and rules 

McDonald’s requires all of its franchisees to follow. Many have 

speculated that this move is a political one stemming from the 

NLRB’s motivation to allow employees of these large franchise 

systems to unionize so that they can collectively bargain with 

their employers.

 This move caught the franchise community off guard. Histori-

cally, franchisors have been found time and again to be shielded 

from such liability because they lack direct control over their 

franchisees’ employees. Now however, with this change in posi-

tion and focus by the NLRB and other governmental agencies, 

many franchise companies are reconsidering the aspects of the 

franchisor-franchisee relationship and are seeking ways to limit 

their risks of being found jointly responsible as an employer of 

their franchisees’ employees.  

 This sea-change has created a series of new challenges for 

lawyers who advise franchise brands.  On one hand, a franchi-

sor’s primary responsibility is to protect the brand and integrity 

of the franchise system as a whole. As a result, it is crucial for 

the franchise company to have strong rules and policies in place 

to ensure the uniformed replication of an exceptional customer 

experience. On the other hand, the position taken by the NLRB 

and other governmental agencies has made it clear that greater 

control by a brand owner can be a contributing factor in the joint 

employer test.

 What follows from this tension is the need for balance in the 

controls exerted by franchise companies over their individual 

franchisees. For a trademark owner, it is critically important to 

create uniform standards to protect the use of the brand and 

quality of the products and services to the end user. When these 

controls start to seep into matters of the employment relation-

ship, however, the franchisor finds itself deeper within joint em-

ployer territory. As a result, experienced franchise attorneys typ-

ically seek ways to achieve a happy medium between dictating 

rules that ensure brand consistency and quality system-wide, 

while at the same time avoiding a direct or indirect nexus to the 

relationship between the franchisees and their employees. 

 Without much in the way of direct guidance from the NLRB or 

other authorities, finding the right balance between these com-

peting concerns can be elusive. The prevailing wisdom is that 

a franchisor should draft its legal documents in a way that ties 

operational rules to brand-protection justifications, and leave it 

to individual franchisees to determine the way their employees 

follow those rules.  By way of example, franchisors likely won’t 

find themselves to be joint employers if their manual dictates what 

type and style of uniforms the employees must wear; they may, on 

the other hand, find themselves deeper in joint employer territory 

if the manual dictates employees’ hours, pay, and/or benefits. 

 The devil is in the details, and unfortunately there is no sil-

ver bullet to protect against these risks. Concerned franchise 

companies should consult with legal counsel experienced in 

franchising to best arm themselves in this increasingly perilous 

environment.

Matthew J.
Kreutzer

Brandon M.
Garrett

By  Brandon M. Garrett, Attorney and
Matthew J. Kreutzer, Attorney, Howard & Howard Attorneys PLLC
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McDonald Carano, www.mcdonaldcarano.com

 It happens more than we’d like.  You’re in the midst of conten-

tious litigation and the judge issues a “bad” ruling.  Most times, 

you just lick your wounds and press on.  Some rulings, however, 

can throw your case into a tailspin, derail your trial strategy or, 

worse, dismiss your claims entirely while allowing other parties to 

proceed.  Can you appeal that ruling right away to get the case 

back on track?

 The short answer is generally “no.”  By rule or statute, only se-

lect types of decisions are appealable, and for the most part, ap-

peals from interlocutory – or midstream – rulings are prohibited.  

However, there are exceptions: for example, preliminary injunc-

tions; orders regarding trial location; and orders denying a motion 

to compel arbitration are all immediately appealable.  But overall, 

because appellate courts have limited jurisdiction and want to 

avoid piecemeal review, a litigant must wait to appeal until after 

final judgment is entered.   

 Here are two specific procedural tools to obtain appellate re-

view before final judgment.  

Certify a Final judgment as to Certain Parties
 Rule 54(b) certification allows for immediate appeal of an order 

that disposes of all claims and defenses of one or more parties in a 

multi-party action.  To obtain this relief, the aggrieved party must ask 

the court to make an express finding that there is no just reason for 

delay.  The court must then enter final judgment as to the party or 

parties who seek the interlocutory judgment, which can be appealed.  

 Beware though; if the certified order’s subject matter is suf-

ficiently interrelated with the claims that remain to be decided, a 

Rule 54 certification may not stand.  The question is whether the 

prejudice to the eliminated party from having to delay appeal until 

the district court resolves the entire case would be greater than 

the prejudice to the parties remaining in the case.  The district 

court has discretion to make that determination.

Seek a Writ of Mandamus or Prohibition
 A petition for writ of mandamus or prohibition invokes the 

original (as opposed to the appellate) jurisdiction of the appellate 

court.  A writ of mandamus compels the district court to follow the 

law or controls an arbitrary or capricious exercise of discretion. A 

writ of prohibition stops the district court from acting either with-

out, or in excess of, its jurisdiction.

 These are extraordinary remedies that are only available if 

there is no plain, speedy, and adequate remedy in the ordinary 

course of law. The appellate courts have complete discretion to 

consider writ petitions and do not do grant them very often, par-

ticularly where the writ would only partially resolve the underlying 

action and the issue can be reviewed on appeal from a final judg-

ment.  However, when there is special urgency or strong neces-

sity; the facts are well developed and undisputed; only important 

legal question(s) of statewide importance are presented; or there 

are conflicting lower court decisions, an appellate court is more 

likely to consider a writ petition.

The Bottom Line
 Are these tools worth employing?  The answer usually comes 

down to time, cost and novelty of the issue presented.  Seeking 

writ relief or Rule 54(b) certification can often become an expen-

sive procedural side show that distracts litigants, lawyers, and 

the court from the merits of the underlying dispute and burns up 

large portions of a litigation budget.  Also, appellate review can 

often take years.  Anyone thinking of asking an appellate court to 

intercede in ongoing litigation should seriously consider whether 

they want to go through the appellate process more than once.  

 But where you need an important legal question answered or will 

be irreparably hamstrung by the trial court’s erroneous ruling, immedi-

ate appellate relief makes good sense.  It’s a case-specific inquiry that 

litigants and lawyers should evaluate when the stakes warrant it.

Can you get appellate review in 
the middle of your case?
By Debbie Leonard, Partner and Jeff Silvestri, Partner, McDonald Carano
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Solomon Dwiggins & Freer, Ltd., www.sdfnvlaw.com

	 Over	 the	years,	my	firm	has	 represented	scores	of	business	

owners	who	never	 imagined	 that	 they	would	need	 the	 services	

of	a	trust	&	estate	litigation	attorney,	especially	when	no	one	had	

recently	died.	While	 it	 is	common	for	business	owners	to	retain	

attorneys	for	estate	and	business	planning	(and	sometimes	litiga-

tion	counsel	to	handle	garden-variety	contract	and	employment	

claims),	 trust	and	estate	 litigation	counsel	 is	not	a	number	typi-

cally	saved	on	a	contact	list.

	 The	 fact	of	 the	matter,	however,	 is	 that	modern	business	

planning	(especially	for	closely-held	family	businesses)	more	

often	than	not	has	a	trust	component.	Family	trusts	and	asset	

protection	 trusts	are	 routinely	used	 to	hold	ownership	 inter-

ests	 in	 businesses.	 Such	 planning	 is	 intended	 to	 create	 an	

extra	layer	of	protection	from	creditors,	to	streamline	succes-

sion,	and	also	 to	minimize	 the	chances	of	 family	 feuds	con-

cerning	the	ownership	and	control	of	the	business	through	the	

generations.	

	 Nevada	 has	 wisely	 positioned	 itself	 to	 be	 attractive	 to	

entrepreneurs	and	high	net	worth	individuals	due	to	its	business-

friendly	 tax	 laws,	 absence	 of	 a	 personal	 income	 tax,	 and	 its	

strong	asset	protection	 laws.	For	 these	reasons,	more	and	more	

businesses	and	trusts	are	being	 formed	 in	Nevada.	What	 results	

are	hybridized	business	 formation	models	which	hold	 the	assets	

and	the	control	of	the	business	in	both	a	trust	and	a	traditional	legal	

entity	 like	 a	 limited-liability	 company.	 For	 example,	 the	 business	

could	be	formed	as	a	limited-liability	company	with	its	sole	member	

being	a	trust.	In	this	common	scenario,	the	business	owner	wears	

two	 hats:	 the	 first	 being	 the	 manager	 of	 the	 company,	 and	 the	

second	being	the	trustee	of	the	trust.	With	each	hat	comes	distinct	

duties	(e.g.	duties	of	care,	fiduciary	duties,	marital	duties)	owed	to	

certain	people	or	other	entities.	And	to	make	matters	more	complex,	

the	duties	owed	by	the	trustee	to	the	trust	could	potentially	conflict	

with	 the	duties	owed	by	 the	manager	 to	 the	company’s	owners,	

especially	if	the	company	is	not	wholly	owned	by	the	trust.

	 When	such	a	business	gets	sued	(or	needs	to	sue),	a	trust	and	

estate	litigator	is	usually	a	better	option	than	a	general	civil	litigator.

Here	are	four	reasons	why:

	 First,	trust	and	estate	litigation	is	a	different	style	of	litiga-

tion.	Notice	and	due	process	requirements	are	different	than	

general	civil	litigation.	If	your	attorney	is	not	aware	of	these	dif-

ferent	requirements,	you	could	miss	a	case	dispositive	dead-

line,	for	example	a	deadline	to	file	a	creditor’s	claim.	There	are	

38	 chapters	 of	 the	Nevada	Revised	Statutes	 (Chapters	 132-

167)	dedicated	to	wills,	trusts	and	estates.

	 Second,	although	there	have	recently	been	efforts	made	to	

codify	more	trust	and	estate	law	in	Nevada,	much	of	the	law	

is	still	governed	by	the	common	law	(law	decided	by	judges),	

much	of	which	 is	 in	 the	 form	of	unpublished	Supreme	Court	

decisions	or	common	law	trends	from	other	jurisdictions.	What	

this	means	is	that	competency	in	the	trust/estate	area	of	law	

is	achieved	almost	entirely	by	experience	and	keeping	up	with	

trends	 in	 the	 common	 law	 throughout	 all	 jurisdictions	 in	 the	

United	States.	

	 Third,	competency	in	this	area	requires	the	ability	to	see	the	

whole	forest	and	not	get	confused	by	the	trees.	Trust	and	estate	

cases	routinely	touch	upon	other	practice	areas	like	tax,	com-

munity	property	 law,	and	fiduciary	 law.	Practically	every	busi-

ness	dispute	which	concerns	a	trust	has	fiduciary	duty	issues.	

The	fiduciary	duties	of	a	trustee	of	a	trust	are	not	identical	to	the	

duties	of	an	officer,	director	or	manager	of	a	company.	This	is	a	

common	pitfall	 for	business	 litigators.	The	business	 judgment	

rule,	for	example,	may	not	be	a	valid	defense	to	a	claim	against	

a	trustee	of	a	trust	for	a	breach	of	fiduciary	duty.	

	 Fourth,	settling	a	contested	trust	or	estate	matter	almost	al-

ways	requires	a	tax	analysis.	Forgetting	this	important	step	could	

lead	to	adverse	estate,	gift	and/or	personal	tax	consequences.

	 The	hope	is	that	no	business	owner	will	ever	have	to	consult	

with	a	 trust	&	estate	 litigation	attorney.	However,	 if	and	when	a	

dispute	 arises	 concerning	 your	 business	 and	 your	 business	 is	

owned	and/or	managed	by	a	trust,	an	initial	consult	with	a	com-

petent	trust	&	estate	litigation	attorney	is	worth	its	weight	in	gold	

and	could	save	you	thousands	of	dollars	in	the	long	run.

Trust & Estate Litigation
No Longer Confined to Stiffs & Gifts
By Alexander G. LeVeque, Partner, Solomon Dwiggins Freer, Ltd.
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